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Child population 19,084,000 (UNICEF, 2015)

Law reform has been achieved. Corporal punishment is unlawful in all settings,
including the home.

Prohibition of corporal punishment

Corporal punishment is unlawful in the home. In September 2019, the Constitutional Court confirmed a
2017 decision by the High Court of Gauteng which had found the common law defence of “reasonable
or moderate chastisement” to be unconstitutional under articles 10 and 12(1)(c) of the Constitution.
Previously, common law recognised parents’ power “to inflict moderate and reasonable chastisement
on a child for misconduct provided that this was not done in a manner offensive to good morals or for
objects other than correction and admonition”.2 Under South Africa’s common law system, this decision
from the Constitutional Court is equivalent to repealing the defence in legislation. With this decision,
the Court effectively banned the use of all corporal punishment in the home, as criminal provisions
against assault now apply equally to children.

Explicit legislation would strengthen the prohibition. In July 2018, the Department of Social
Development published the draft Children’s Third Amendment Bill for consultations, explaining that one
of its aims was to “remove the common law defence of reasonable chastisement and prohibit corporal
punishment in the home”.3 Article 8 of the Bill stated: “Positive discipline of children - 12A. (1) A person
who has care of a child, including a person who has parental responsibilities and rights in respect of a
child, must not treat or punish the child in a cruel, inhuman or degrading way, when disciplining the
child, to ensure the child’s right to physical and psychological integrity as conferred by section 12 (1)(c),
(d) and (e) of the Constitution. (2) The common law defence of reasonable chastisement available in
any court proceeding to a person contemplated in subsection (1) is hereby abolished. (3) A parent,
guardian, care-giver or any person holding parental responsibilities and rights in respect of a child who
is reported for subjecting such child to any inappropriate form of punishment, including corporal
punishment, must be referred to a prevention and early intervention programme as contemplated in
section 144. (4) The Department in partnership with relevant stakeholders, must take all reasonable
steps to ensure that- (a) education and awareness-raising programmes concerning the effect of
subsections (1) and (2) are implemented across the Republic; and (b) programmes promoting positive
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discipline at home and in alternative care are available across the Republic. (5) When prevention and
early intervention services have failed, or are deemed to be inappropriate, and the child’s safety and
wellbeing is at risk, the designated social worker must assess the child in terms of section 110.” A new
version of the Bill was opened for submissions in October 2018. Article 7 of the Bill creates a new
article 12A on “Discipline of children”: “(1) Any person caring for a child, including a person who has
parental responsibilities and rights in respect of a child, must not treat or punish the child in a cruel,
inhuman or degrading way. (2) Any punishment, within the home or other environment, in which
physical force or action is used and intended to cause some degree of pain or harm to the child is
unlawful. (3) Any person who is reported for contravening subsection (1) must be dealt with in
accordance with section 110 of this Act.”

The current Children’s Act of 2005 defines abuse in relation to a child as “any form of harm or ill-
treatment deliberately inflicted on a child” including “assaulting a child or inflicting any other form of
deliberate injury to a child” and “exposing or subjecting a child to behaviour that may harm the child
psychologically or emotionally” (art. 1). The Children’s Act was amended in 2007 to provide for
prevention and early intervention programmes which must focus on, among other things, “developing
appropriate parenting skills and the capacity of parents and care-givers to safeguard the well-being
and best interests of their children, including the promotion of positive, non-violent forms of discipline”
(art. 144(1)(b)). The Domestic Violence Act 1998 is under review.

South Africa is a Pathfinder country with the Global Partnership to End Violence Against Children,
which commits it to three to five years of accelerated action towards the achievement of Target 16.2 of
the Sustainable Development Goals.

Regulations under the Children’s Act 2005 explicitly prohibit corporal punishment and other forms of
humiliating and degrading punishment in foster care (art. 65), cluster foster care schemes (art. 69) and
child and youth care centres (arts. 73 and 76). National Norms and Standards for Drop-In Centres states
that corporal punishment should not be used (s1).

National Norms and Standards for Early Childhood Development Programmes (s3) state that corporal
punishment should not be used and it is prohibited in preschool and educational day care provision
under education legislation (see under “Schools”).

Corporal punishment is prohibited in schools in the South African Schools Act 1996 (art. 10): “(1) No
person may administer corporal punishment at a school to a learner. (2) Any person who contravenes
subsection (1) is guilty of an offence and liable on conviction to a sentence which could be imposed for
assault.” Prohibition is also included in the National Education Policy Act 1996 (art. 3) and the Further
Education and Training Colleges Act 2006 (art. 16). In 2000, the Constitutional Court dismissed a bid by
196 Christian schools to make an exception to the prohibition on grounds of religious conviction.*

Corporal punishment is unlawful as a disciplinary measure in penal institutions. The Correctional
Services Second Amendment Act 1996 abolished disciplinary corporal punishment in prisons in respect
of civil debtors, though there is no explicit prohibition of corporal punishment in the Correctional
Services Act 1998. Regulations under the Children’s Act 2005 explicitly prohibit corporal punishment in
child and youth care centres and put a duty on the manager and staff of such centres to promote
positive discipline (arts. 73 and 76). The Child Justice Act 2008 states that in applying the Act “the
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rights and obligations of children contained in international and regional instruments, with particular
reference to the United Nations Convention on the Rights of the Child and the African Charter on the
Rights and Welfare of the Child” must be taken into account (art. 3(i)).

Corporal punishment is prohibited as a sentence for crime under the Abolition of Corporal Punishment
Act 1997, enacted following a Constitutional Court judgment in 1995 that whipping is unconstitutional,
stating that “at this time, so close to the dawn of the 21st century, juvenile whipping is cruel, it is
inhuman and it is degrading” and “[a] culture of authority which legitimates the use of violence is
inconsistent with the values for which the Constitution stands”.® The judgment also states: “There is no
dignity in the act [of corporal punishment] itself; the recipient might struggle against himself to maintain
a semblance of dignified suffering or even unconcern; there is no dignity even in the person delivering
the punishment. It is a practice which debases everyone involved in it.”® There is no provision for
corporal punishment in the Child Justice Act 2008.

Universal Periodic Review of South Africa’s human rights record

South Africa was examined in the first cycle of the Universal Periodic Review in 2008 (session 1). The
following recommendation was made:’

“Recommended to South Africa to commit not only to removing the defence of reasonable
chastisement but also to criminalizing corporal punishment with the concomitant pledges
towards raising awareness and providing the necessary resource to support parents in
adopting positive and alternative forms of discipline (Slovenia)”

The Government neither accepted nor rejected the recommendation, stating that corporal punishment
in the home is addressed under existing legislation on domestic violence.®

Examination in the second cycle took place in 2012 (session 13). The following recommendation was
made:®

“Prohibit and punish corporal punishment both in the home, as well as in public institutions such
as schools and prisons (Mexico)”

The Government accepted the recommendation but implied that existing law is adequate, stating:
“Corporal punishment is outlawed in the South African government system and perpetrators of this
inhumane form of punishment and violence are reported to law enforcement and accordingly
punished.”™®

South Africa’s third cycle examination took place in 2017 (session 27). The following recommendations
were made:"

“Adopt legislation to prohibit all forms of corporal punishment in the private sphere (Israel);

“Expedite the adoption of legislation to prohibit all forms of corporal punishment in the home,
including “reasonable chastisement” and ensure that those who perpetrate corporal
punishment are held accountable (Liechtenstein)”
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The Government ‘noted’ (did not accept) the recommendations, explaining generally that ‘noted’
recommendations were those “which South Africa is in the process of considering and cannot commit

to at this stage”."?

Recommendations by human rights treaty bodies

(27 October 2016, CRC/C/ZAF/CO/2, Concluding observations on second report, paras. 35 and 36)

“The Committee welcomes the prohibition of corporal punishment of children in detention and in
alternative care settings under the Children’s Act, of 2005. However, it is concerned that corporal
punishment in the home has not been prohibited and is widely practised, and that corporal punishment
in schools persists in practice despite the legal prohibition. The Committee is also concerned about the
lack of data on incidents of corporal punishment in childcare facilities.

“With reference to its general comment No. 8 (2006) on the right of the child to protection from
corporal punishment and other cruel or degrading forms of punishment, the Committee recommends
that the State party:

(a) Expedite the adoption of legislation to prohibit all forms of corporal punishment in the home,
including “reasonable chastisement”;

(b) Develop, adopt and implement a national strategy to prevent and eradicate all forms of corporal
punishment;

(c) Strengthen its efforts to raise the awareness and build the capacity of families, of communities and
of professionals working for and with children, including teachers and caregivers, on positive, non-
violent and participatory forms of child-rearing and discipline;

(d) Regularly and systematically collect data on corporal punishment in all settings, including in the
home, in schools and in childcare facilities, and use such data as a basis for effective prevention and
eradication of corporal punishment;

(e) Promote regular consultations between students and teachers on how to deal with disciplinary
issues in a human rights-sensitive manner;

(f) Ensure that those who perpetrate corporal punishment are held accountable.”

(23 February 2000, CRC/C/15/Add.122, Concluding observations on initial report, paras. 3, 8 and 28)

“The Committee expresses appreciation for the efforts made by the State party in the area of legal
reform.... [Tlhe Committee notes with appreciation the additional legislation enacted to bring about
greater harmonization between domestic legislation and the Convention, including ... the Abolition of
Corporal Punishment Act (1997)....

“The Committee appreciates the State party’s initiatives within the school environment. In this regard, it
welcomes the enactment of the South African Schools Act (1996) which has led to enhanced
participatory rights for children within the educational system; the right of children to choose their own
language of learning (multilingualism); and the abolition of corporal punishment in schools....

“While the Committee is aware that corporal punishment is prohibited by law in schools, care
institutions and the juvenile justice system, it remains concerned that corporal punishment is still
permissible within families and that it is still regularly used in some schools and care institutions as well
as generally within society. The Committee recommends that the State party take effective measures
to prohibit by law corporal punishment in care institutions. The Committee further recommends that the
State party reinforce measures to raise awareness on the negative effects of corporal punishment and
change cultural attitudes to ensure that discipline is administered in a manner consistent with the

1219 September 2017, A/HRC/36/16/Add.1, Report of the working group: Addendum, paras. 4 and 32



child’s dignity and in conformity with the Convention. It is also recommended that the State party take
effective measures to prohibit by law the use of corporal punishment in the family and, in this context,
examine the experience of other countries that have already enacted similar legislation.”

([April 2016], CCPR/C/ZAF/CO/1 Advance Unedited Version, Concluding observations on initial report,
paras. 24 and 25)

“The Committee is concerned that corporal punishment in the home is not prohibited, and is
traditionally accepted and widely practiced, and that it is still lawful in private education institutions and
continues to be used in certain schools as a means of discipline, despite its legal prohibition (arts. 7
and 24).

“The State party should take practical steps, including through legislative measures, where appropriate,
to put an end to corporal punishment in all settings.”

(7 June 2019, CAT/C/ZAF/CO/2, Concluding observations on second report, paras. 40 and 41)

“The Committee is concerned that corporal punishment in the home continues to be legal in the State
party as “reasonable or moderate chastisement” by parents (arts. 2 and 16).

“The State party should enact the children ’ s third amendment bill as a matter of priority in order to
explicitly and clearly prohibit the corporal punishment of children in all settings and should take
effective measures to prevent such punishment. It should conduct campaigns to raise awareness
among professionals and the general public about the harmful effects of corporal punishment and to
promote positive, non-violent disciplinary methods in education and in bringing up and caring for
children.”

(7 December 2006, CAT/C/ZAF/CO/, Concluding observations on initial report, para. 25)

“While noting that the State party’s legislation, as well as the jurisprudence of the Constitutional Court
(S v. Williams and Others, of 1995), prohibits corporal punishment, the Committee remains concerned at
even its infrequent use in some schools and other public institutions and at the absence of an oversight
mechanism to monitor these institutions (art. 16).

The State party should ensure that legislation banning corporal punishment is strictly implemented, in
particular in schools and other welfare institutions for children, and establish a monitoring mechanism
for such facilities.”

(21 September 2018, CRPD/C/ZAF/CO/1 Advance unedited version, Concluding observations on initial
report, paras. 12, 13, 28, 29, 30 and 31)

“The Committee is concerned about:

(b) The high number of reported cases of corporal punishment, violence, abuse, neglect and inequality
involving children with disabilities, especially autistic children and children with psychosocial and/or
intellectual disabilities, by teachers and peers. The Committee is further concerned about reported
cases of abuse of children with disabilities at schools and school hostels, with teachers allegedly being
the perpetrators in most cases.

“The Committee recommends that the State party:

(@) In line with target 16.2 of the Sustainable Development Goals, develop, adopt and implement
legislation and concrete measures to ensure that children with disabilities, including autistic children,
those with albinism and children with psychosocial and/or intellectual disabilities, are adequately



protected from violence, abuse, including corporal punishment, and that sanctions are imposed against
perpetrators; and that the Children’s Act is amended without delay to explicitly prohibit all forms of
corporal punishment in all settings;

(c) Adopt a time-bound plan of action to address the high levels of physical, sexual, verbal and
emotional abuse in special education schools, including special education school hostels. This plan
must include a monitoring framework and process with a comprehensive vetting procedure, including
for criminal records, for all teachers and officials working with children before recruitment, and ensure
that the National Sexual Offenders Register and National Child Protection Register be adequately
maintained”

“The Committee notes with concern:

(c) The increasing incidence of corporal punishment of children with disabilities in the State party with
insufficient awareness about complaint mechanisms and support services for children with disabilities
exposed to these crimes, and lack of disaggregated data on investigation, prosecutions and
disciplinary sanctions against perpetrators of torture and ill-treatment.

“The Committee recommends that the State Party:

(@) Adopt legal provisions and concrete administrative measures to protect persons with disabilities, in
particular women and girls with disabilities, persons with psychosocial and/or intellectual disabilities,
from torture and other cruel, inhuman or degrading treatment or punishment, and adopt measures
aimed at supporting victims, through providing legal advice, information in accessible formats,
counselling, and redress, including compensation and rehabilitation;

(b) Ensure that perpetrators of these crimes are brought to justice and punished with sanctions
commensurate with the gravity of these crimes and collect data on investigation, prosecutions and
disciplinary sanctions against perpetrators of abuse and cruel, inhuman or degrading treatment or
punishment, of persons with disabilities, including children in home, education and community settings’

i

“The Committee notes with concern:

(@) The lack of legislation, policies and programmes to protect all persons with disabilities, in particular
women and girls with intellectual and/or psychosocial disabilities, and children with disabilities from all
forms of violence and abuse, including corporal punishment, and the lack of accessible and age-
friendly information on access to counselling, redress, including compensation and rehabilitation;

(b) The lack of dedicated mechanisms for identifying, investigating and prosecuting instances of
exploitation, violence and abuse against persons with disabilities as well as lack of disaggregated data
on related reports, investigations and prosecutions in line with article 16, paragraph 3.

“The Committee recommends that the State party:

(@) Adopt and implement legislation, policies and programmes to protect all persons with disabilities, in
particular women and girls with psychosocial and/or intellectual disabilities, and children with
disabilities from all forms of violence and abuse, including corporal punishment, as well as expedite the
implementation of article 16, paragraph 3, and the Prevention and Combating of Trafficking in Persons
Act (2013);

(b) Investigate promptly and effectively incidents of violence against persons with disabilities,
prosecute suspects and duly sanction perpetrators and that victims are provided with effective redress,
including compensation and rehabilitation, and ensure that child victims have access to child-friendly
reporting channels, physical and psychological rehabilitation and health services, including mental
health services;

(c) Raise awareness about the 24-hour Gender-Based Violence Command Centre (GBVC), aimed at
providing support and counselling to persons with disabilities and their families exposed to gender-
based violence, and ensure its accessibility and the provision of accessible information and victim

support services in all parts of the State party, in particular for women and children with disabilities.”

((March 2019], Concluding observations on first periodic report, paras. 16, 17 and 26)



“The Committee notes with appreciation the fact that corporal punishment has been legally banned in
schools of the State Party since 1996. However, it notes with concern that still corporal punishment is
inflicted in schools. The Committee calls upon the South African Government to expedite adoption of
the draft Protocol developed to reduce Incidences of Corporal Punishment in Schools and ensure its
implementation in order to fully eliminate this practice in schools.

“The Committee also notes with concern that corporal punishment is practiced in home setting in South
Africa under the Common Law defense of ‘reasonable chastisement’. In this regard, the Committee
reiterates its previous recommendation where it stated that the South African Government to expedite
the process of amending the Children's Act to explicitly ban corporal punishment in all settings
including in the home. The Committee also calls upon the State Party to promote positive disciplining
through awareness creation, training those who are working for and with children such as teachers and
care givers. Furthermore, the Committee recommends that the Government puts in place mechanisms
to criminalise and hold accountable educators and caregivers who still inflict corporal punishment.”

“The Committee also notes with great concern that violence faced by children in schools still remains
rife in South Africa. In this regard, the Committee recommends to the Government of South Africa to: ...
b) allocate resources and implement a national programme of training on positive disciplining.”

([October 2014], Concluding observations on initial report, paras. 34 and 35)

“The Committee appreciates the measures undertaken by the State Party to prohibit corporal
punishment in all spheres of the public life of the child. The Committee also takes note of the ongoing
process to amend the Children’s Act, among others, with a view to explicitly prohibit corporal
punishment in the home setting.

“The Committee recommends that the State Party expedite the process of amending the Children’s Act
to explicitly ban corporal punishment in all settings including in the home. The Committee also calls
upon the State Party to promote positive disciplining, to support families through awareness raising,
and to train those who are working for and with children such as teachers and care givers. Moreover,
the Committee advises the Government of South Africa to harmonize its national laws such as the
common law which entitle parents to reasonably punish their children.”

Prevalence/attitudinal research in the last ten years

A social audit of school safety and sanitation was conducted in the Western Cape during September-
November 2015, involving 912 learner questionnaires, 220 administrator interviews, and 229 physical
inspections. The audit found that despite a ban on corporal punishment in South African schools,
learners are beaten at 83% of schools sampled. Learners report that it occurs daily in 37% of schools
and at least once a week in 59% of schools. Of the learners sampled, 64% have personally been
abused or seen a fellow learner abused by a teacher weekly, and 30% experience or withess corporal
punishment daily. Of the schools with corporal punishment, learners report teachers using a weapon
(stick, baton, pipe, etc) to abuse them in 91% of these schools. The most common means of assault by
teachers on children in their charge is with a ruler or other small stick (75%), their open hand or fist
(61%), or a pipe (44%).

(Equal Education (2016), Of “Loose Papers and Vague Allegations” A Social Audit Report on the Safety and

Sanitation Crisis in Western Cape Schools, Western Cape: Equal Education)

The General Household Survey 2015 found that nationally 11.3% of children experienced corporal
punishment at school in 2015, down from 16.7% in 2011. Corporal punishment was most prevalent at
schools in KwaZulu-Natal (20.2%), Eastern Cape (16.7%) and North West (13.6%), and was least likely to
occur in Western Cape (1.7%) and Gauteng (2.7%).

(Statistics South Africa (2016), General Household Survey 2015, Pretoria: Statistics South Africa)

The number of complaints relating to corporal punishment in South African schools has increased in
the past two years, despite being outlawed. The South African Council of Educators (SACE) received
245 reports of corporal punishment against teachers in the 2014-2015 financial year, compared to 202
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reported cases in 2013-2014. The organisation has conducted 36 investigations in the last year, all of
which resulted in disciplinary hearings; 30 teachers were convicted for administering corporal
punishment while the rest received advisory notes or letters. It is unclear whether corporal punishment
or reporting of it is on the rise, as more people become aware of SACE and its functions.

(Reported in “Corporal punishment rising”, The New Age, 17 September 2015, http://thenewage.co.za/)

Nationally, 244 complaints of misconduct for corporal punishment were filed against educators
between April 2014 and February 2015 (out of a total of 525 complaints of misconduct).

(Parliamentary response, reported in “Tardy pupils ‘beaten with pipes’, IOL News, 29 June 2015, www.iol.co.za)

The General Household Survey 2014 shows that 13.5% of children attending school in South Africa
experienced corporal punishment, despite a ban. Regionally, corporal punishment at school was found
to be most prevalent in the Eastern Cape and KwaZulu-Natal, with 21% of school-going children
experiencing corporal punishment; this figure was at 12% in Limpopo, 11% in the Free State and the
Northern Cape, 10% in North West, 5.8% in Mpumalanga, 3.3% in Gauteng and 2.8% in the Western
Cape.

(Statistics South Africa (2015), General Household Survey 2014, Pretoria: Statistics South Africa)

According to Government statistics published in 2014, 13.5% of school students experienced corporal
punishment at school in 2013. School corporal punishment was most prevalent in Eastern Cape
(experienced by 24.1% of school students), KwaZulu-Natal (22.2%) and Free State (16.6%).

(Statistics South Africa (2014), General Household Survey 2013, Pretoria: Statistics South Africa)

During the 2012-2013 financial year, the South African Council of Educators received 182 complaints
about school corporal punishment.

(South African Council of Educators (2013), Annual Report 2012-2013, Centurion: SACE)

During the 2012-2013 financial year, the South African Human Rights Commission received 125
allegations of corporal punishment in schools, compared to 117 allegations during the 2011-2012
financial year.

(Reported in IOL News, 22 July 2013)

The 2012 National School Violence Study revealed the continued use of physical punishment within
South African schools. Overall, a total of 49.8% of the 5,939 learners surveyed had been caned or
spanked by an educator or principal. This percentage was up from 47.5% in 2008, suggesting that little
headway had been made in reducing corporal punishment in schools. Provincial rates of corporal
punishment ranged from 22.4% to 73.7%, with the highest levels of corporal punishment in KwaZulu-
Natal (73.7%).

(Burton, P. & Leoschut, L. (2013), School Violence in South Africa: Results of the 2012 National School Violence
Study, Cape Town: The Centre for Justice and Crime Prevention)

The 2011-2012 annual report of the South African Council for Educators (SACE) reported that 174 cases
of corporal punishment were reported to SACE in 2011-2012, compared with 100 cases in 2010-2011.

(South African Council for Educators (2012), Annual Report 2011-2012: Promoting Excellence in the Teaching
Profession, Centurion: SACE)

The Statistics SA General Household Survey 2011, which involved 30,000 households between July
and September 2011, found that 17% of students in South Africa had experienced corporal punishment
at school in the past year. The highest percentage of students experiencing corporal punishment was
in the Eastern Cape, where there was an increase from 23% in 2010 to 30% in 2011. In Limpopo, the
percentage of students experiencing corporal punishment rose from 9% in 2010 to 19% in 2011. In the
Northern Cape, North West and Gauteng, the percentage of students experiencing corporal
punishment declined since 2010. The lowest percentage of students experiencing corporal punishment
was in the Western Cape (4%).

(Statistics South Africa (2012), General household survey 2011, Pretoria: Statistics South Africa)
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A survey by Statistics SA revealed that the use of corporal punishment in schools declined overall
between 2009 and 2010, from 17% of students experiencing corporal punishment in 2009 to 14% in
2010. However, in some areas the use of corporal punishment increased: in the Northern Cape, from
5.6% to 17.5%, and in the North West, from 12.7% to 21.7%.

(Reported in “Disturbing rise in corporal punishment — survey”, News24, 5 May 2011, www.news24.com)

In 2008 the Centre for Justice and Crime Prevention released its report on the National Schools
Violence Study, which provides a baseline from which to monitor school violence in the future. Over
12,000 students took part in the survey, as well as nearly 800 principals and educators at 245 primary
and secondary schools. The study found that, despite prohibition in schools, 71% of primary school
children and 47.5% of secondary school children experienced corporal punishment. Rates of corporal
punishment varied by province, with 90% of primary school educators or principals in the Northern
Cape using corporal punishment, 81% in Limpopo and 78% in the Eastern Cape. Secondary school
principals and educators were most likely to use corporal punishment in the Free State (61.8%),
Gauteng (61%) and the Eastern Cape (58.5%). The report notes a strong correlation in provinces
between high rates of corporal punishment and use of violence by students. Almost half (47.3%) of
primary school children suffered corporal punishment in the home. Students who experienced corporal
punishment at home were more likely to report experiencing violence at school than those who did not
experience corporal punishment at home.

(Burton, P. (2008), Merchants, Skollies and Stones: Experiences of School Violence in South Africa, Cape Town:
Centre for Justice and Crime Prevention, www.cjcp.org.za/admin/uploads/NSVS-final-internet-ready.pdf, accessed
1 July 2010)

is a critical initiative of the
. Previously known as The Global Initiative to End All Corporal Punishment of Children, we
act as a catalyst for progress towards universal prohibition and elimination of corporal punishment of
children. We track global progress, support and hold governments to account, partner with
organisations at all levels, and engage with human rights treaty body systems.
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